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What is libel?

e A libel suit is a civil case ...

o (not criminal in the US or Europe).

* In which a plaintiff seeks to recover
damages by filing a complaint in court

* For injury to reputation

* Plaintiffs in media cases are usually the
subjects of news reporting

* Respondents / defendants are usually
members of the news media and
organizations they work for



What is libel? Five elements

* Identification

e Defamation (harm to reputation )
e Publication (or broadcast)

e Damages

e Fault — which can be ...

> Negligence — about a private person or

> Malice — public figure (NYT v Sullivan, 1964)
Knowingly publishing falsehood, or
Reckless disregard for the truth




Libel & privacy law:
Public vs private people

Defamatory
falsehood

Defamatory
truth

Public Figure

Plaintiff must prove actual
malice (as in NYT v. Sullivan)

False light, publication of
private facts, intrusion,
misappropriation suits are
possible. Defenses: Public
interest, official record, consent.

Private Person

Plaintiff must only
prove negligence under state laws
guided by federal court decisions.

False light, publication of private
facts, intrusion, misappropriation
suits are possible. Defenses: Public
interest, official record, consent.



Libel — main defenses

|
el * Truth

* Burden of proof is on the plaintiff, not
the media defendant
* Privilege
 Government’s mistakes aren’t a
problem for the news media

* Fair Comment & Criticism
* Opinions and commentary about public
events and people are not usually libel
* Various tests for separating fact &
opinion (Ollman v Evans, etc)




| Libel — main defenses
e * How do courts weigh Fair Comment?
|

a) The precision and specificity of the statement. (Calling
someone a “fascist” is indefinite, and therefore an opinion;
saying they have AIDS would be specific).

b) The verifiability of the statement is important in
proving it a fact or an opinion.

c) The literary context in which the statement is made.
The Onion might be treated differently from the Wall Street
Journal.

d) The public context of the statement, for example, as
part of the political arena, would tend more to be protected
opinion.



Libel = NOT defenses

The word ‘“allegedly” does not
offer any protection.

Official attribution does not protect
reporters unless a specific charge is
documented.

Claims of opinion do not shield a
malicious statement of fact.

Unofficial court documents may
not be privileged.

v
c




Typlcal recent I|beI suit
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In 2017, a federal court dismissed a defamation
lawsuit against Ben Eaton, Mary Schaeffer, Esther
Calhoun, and Ellis Long (from left to right) brought
against them for speaking out about air and water

pollution in their Alabama town.
Green Group Holdings vs. Schaeffer et al, 2016




History
of libel

o State laws
allowed civil
suits for damage

to reputation in
early 1800s.

DULL BEEWELLN BERER AND HAMILION.

The hope was to give an alternative to duels
following the death of Alexander Hamilton

in a duel with Aaron Burr in 1804



The truth was
recognized as a
defense in a libel
case —

THE TRIAL OF JOHN PETER ZENGER
Roesulting In the VMICTORY bor The

FREE PRESS
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But rules still favored plaintiff

e The burden of proof was on the
publisher (defendant), not the plaintiff.

» Cases were judged on “strict liability”
standard — any defamation would mean a
loss for publisher

e Harm was assumed to a plaintiff’s
reputation; there was no need to prove
general damages.

o State laws, not the federal constitution,
prevailed



Oscar Wilde v M. of Queensbury

* (British case)
* 1895,Wilde brought a libel suit against

v
c

the , the famous
boxing rules champion, for insulting him in
public, calling Wilde “a sodomite” —a

derogatory term for homosexual.

* If he lost, the marquis would have had to
spend two years in jail.

* Instead, witnesses proved that Wilde was a
homosexual and he was sentenced to prison



http://en.wikipedia.org/wiki/John_Douglas,_9th_Marquess_of_Queensberry
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The Cherry Sisters were an
infamously poor quality singing act.

‘ || They were often criticized, but when
"they thought one lowa critic went too
!

far, they sued for libel.

“Effie is an old jade of 50 summers,
Jessie a frisky filly of 40, and Addie, the
flower of the family, a capering
monstrosity of 35.

.. Their long, skinny arms, equipped
with talons at the extremities, swung
mechanically, and soon were waved
frantically at the suffering audience.The
mouths of their rancid features opened
like caverns and sounds like the wailings
of damned souls issued therefrom...”

Des Moines
Leader, 1901



A

Cherry sisters decision:

|
' * Freedom of discussion is guaranteed by our fundamental
‘I law and a long line of judicial decisions... Surely, if one makes

himself ridiculous in his public performances, he may be
ridiculed by those whose duty or right it is to inform the
public regarding the character of the performance.

» Mere exaggeration, or even gross exaggeration, does not of
itself make the comment unfair. It has been held no libel for

one newspaper to say of another,“The most vulgar, ignorant,
and scurrilous journal ever published in Great Britain.”

A public performance may be discussed with the fullest
freedom, and may be subject to hostile criticism and hostile
animadversions, provided the writer does not do it as a
means of promulgating slanderous and malicious
accusations.



US v Press Publishing Co (World)

President Teddy Roosevelt sues
Joseph Pulitzer and the NY World for
allegations of bribery over the
Panama Canal. Courts throw the
lawsuit out in 1909.

In addition to fighting for freedom of
the press throughout the United
States, Pulitzer fought what he
considered Roosevelt’s attempts “to
re-establish the principle of the
odious Alien and Sedition laws and to
create here the doctrine of lese-
majesty.” Pulitzer also said:“The
country has gone crazy under
Roosevelt’s leadership in
extravagance for the war idea. All my
life | have been opposed to that so-
called militarism.” e

Ok, THE FRARFUL RESPONSIBILITIES OF A SKLF-APPOINTED MANAGER OF THE UNIVERSE.




‘ Before Sullivan, libel suits were easy

e * The burden of proof was on the publisher.

' (Note: In Canada and some other nations, the
burden is still on the publisher. Britain changed
its legal preference for the plaintiff in 2010.)

» Before Sullivan, a case was judged under a
“strict liability” standard — defamation
under any circumstances would result in
judgement against the media.

* Harm was assumed to a plaintiff’s
reputation; there was no need to prove
general damages.




Before Sullivan, libel was a weapon

4 Martin Luther King
[ arrested inl1958

Montgomery Alabama

Photo by Charles Moore

» Before Sullivan Libel suits were among
weapons used to suppress criticism of the
white establishment in the South.




Before Sullivan: John Henry McCray

In October 1949, John Henry
McCray, editor of the SC
Lighthouse, reported a death row
interview. He was charged with
criminal libel and forced to serve
two months on a chain gang in
1954, even though white
newspapers ALSO reported the
inmate’s statement without penalty.

McCray shut down the Lighthouse soon afterwards
and went on to work for the Chicago Defender
and other newspapers in the north.



https://en.wikipedia.org/wiki/John_Henry_McCray
https://en.wikipedia.org/wiki/John_Henry_McCray

Before Sullivan: NAACP ABC

1955, a Florida NAACP official suggested that a state
legislator helped communism by proposing to abolish public
schools rather than integrate them. He lost a libel suit, and
Florida courts ordered him to pay $15,000 in fines.

In 1961, CBS journalist Howard K. Smith aired a program
“Who Speaks for Birmingham” that asked how civil rights
demonstrators were being treated. The answer — not very
well, considering that they were being attacked by police
dogs. Smith clearly sympathized with the demonstrators, and
city officials complained in a libel suit that the report lacked
balance. Rather than defending the suit, and Smith, CBS
settled out of court and issued an on-air apology. Soon
afterwards, Smith quit CBS and moved to ABC.



Injustice was typical

MLK wrote the letter from the Birmingham jail in 1963
after being arrested for a simple non-violent protest.

1963, after a suspicious fire, a Greenwood, Mississippi
activist named Sam Block speculated that the fire was a
bungled act of arson aimed at the next
door, he was arrested by Greenwood police for
“statements calculated to breach the peace.”

1964, John Lewis was arrested in Selma, Alabama, for
carrying a sign outside the courthouse that read “One

Man/One Vote.”


http://www.learntoquestion.com/seevak/groups/2001/sites/moses/archives/sncc_hq.html

Sullivan critics (esp. C.Thomas)

If state standards had prevailed in 1964, all
criticism of the government would have been
suppressed. Yet, in 2019, Justice Clarence
Thomas said:

“The states are perfectly capable of striking an
acceptable balance between encouraging robust
public discourse and providing a meaningful
remedy for reputational harm.”

Clearly, the Supreme Court did not trust Alabama
to strike that balance in 1964, and there is very
little reason to think that the situation has
improved.




Why is this important today?

‘ * Why is it important that the Sullivan
decision turned the law towards
justice?

* Who today believes that libel law
should be returned to the states?



Y Times v

Sullivan
| 964

* 1960 civil
rights ad

e Are minor
Inaccuracies
defamatory?

The New Pork Times.

NEW YORK, TUESDAY, MARCH 3. 1960,

Heed | heir

$CThe growing movement of peaceful mass

new in the South, something understandable.

by Negroes is

Let Congress heed their rising voices,
for they will be heard.??

—New York Times editorial
Saturday, March 19, 1960

Rising Voices

S the whole world knows by now, thousands of
Southern Negro students are engaged in wide-
Spread non-violeat demonstrations in positive affirma-
tion of the right to live in human dignity as guarantced
by the U. S, Constitution and the Bill of Rights. In
their cfforts to uphold these guarantees, they are being
met by an unprecedented wave of terror by those who
would deny and negate that documcnt which the whole
world looks upon as sctting the pattern for modern
freedom. ...

In Orangeburg, South Carolina, when 400 students
peacefully sought to buy doughnuts and coffee at lunch
counters in the business district, they were foreibly
ejected, tear-gassed, soaked to the skin in freezing
weather with fire hoses, arrested en masse and herded
into an open barbed-wire stockade to stand for hours
in the bitter cold.

In Montgomery, Alabama, after students sang
“My Country, "Tis of Thee" on the State Capitol steps,
their leaders were expelled from school, and truck-
loads of police armed with shotguns and tear-gas
ringed the Alabama State College Campus. When the
entire student body protested to state authoritics by
refusing to re-register, their dining ball was pad-
locked in an attempt to starve them into submission.

In Tallahassee, Atlanta, Nashville, Savannah,
Greensboro, Mmphu. Richmond, Charlotte, and a
host of other cities in the South, young American teen-
agers, in face of the entire weight of official state appa-
ratus and police power, have boldly stepped forth as
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protagonists of democracy. Their courage and amaz-
ing restraint have inspired millions and given a new
dignity to the cause of freedom.

Small wonder that the Southern violators of the
Constitution fear this new, non-violent brand of
freedom fighter . . . even ax they fear the upswelling
right-to-vote movement. Small wonder that they are
determined to destroy the one man who, more than
any other, symbolizes the new spirit now sweeping the
South—the Rev. Dr. Martin Luther King, Jr., world-
famous leader of the Montgomery Bus Protest. For it
is his doctrine of non-violence which has inspired
and guided the students in their widening wave of sit-
ins; and it this same Dr. King who founded and is
president of the Southern Christian Leadership Con-
ference—the organization which is spearbeading the
surging right-to-vote movement. Under Dr. King's
dircetion the Leadership Confierence conducts Stu-

dent Workshops and Scminars in the philosophy and
technique of non-violent resistance.

Again and again the Southern violators have
answered Dr. King's peaceful protests with intimida-
tion and violence, They have bombed his home almost
kil & his wife and child They have assaulted his

rson. They have arrested him seven times—for
wudm(,' “loitering” and similar “offenses.” And
now they have charged him with “perjury”—a felony
under which they could |manloa him for ten years.
Obviously, their real purpose is to remove him physi-
cally as the lcader to whom the students and millions
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We in the south who are struggling daily for dignity and freedom warmly endorse this appeal

of others—look for guilance and support, and thereby
to intimidate o/l leaders who may rise in the South.
“Their strategy is to behead this affirmative movement,
and thus to demoralize Negro Americuns and weaken
their will to struggle. The defense of Martin Luther
King, spiritual leader of the student sit-in movement,
clearly, therefore, is an integral part of the total
struggle for freedom in the South.

Decent-minded Americans cannot help but
applaud the creative daring of the students and the
quiet heroism of Dr. King. But this is one of those
moments in the stormy history of Freedom when men
and women of good will must do more than applaud
the rising-to-glory of others. The America whose good
name hangs in the balance before a watchful world,
the America whose heritage of Liberty these Southern
Upholders of the Constitution are defending, is our
Amcrica as well as theirs .. .

We must heed their rising voices—yes—but we
must add our own.

vlh must extend ourselves above and beyond

needed by those who are taking the risks, facing jail,
and even death in a glorious re-affirmation of our
Censtitution and its Bill of Rights.

We urge you to join hands with our fellow Amer.
icans in the South by supporting, with your dollars,
this Combined Appeal for all three needs—the defense
of Martin Luther King—the support of the embattled
students—and the struggle for the right-to-vote.

Alhar P. Polmer Fraok Sivera
Clarence Piekett Lous Smon
Hope Stevers
Sidney Folier Dovid Sullvan
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A Phlp Gesrge Tobosi
John Raitt Rev. Gardowr C.
Toyler
Cheveland Robirace Nemas Thomas
Jockie Robrsen Kenvath Tynan
Mr. Beance Reoverelt Chares White
Robert Ryen Max Youngrtein

Please mail this coupon TODAY!
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Sullivan reaffirms |t Amendment

» “... Debate on public issues should be
uninhibited, robust and wide-open, and ... may
well include vehement, caustic and
sometimes unpleasantly sharp attacks on
public officials.”

* For a public official to successfully sue for
libel, he or she would have to prove
“actual malice,” — either

* a) knowingly publishing something false or
* b) reckless disregard for the truth.



Modifying Sullivan

* What is reckless disregard!?
> AP v Walker, 1967
o Curtis v Butts, 1967
* Who is a public figure ?
o Gertz vWelch 1974
* What is a fact and what’s an opinion?
> Ollman v Evans, 1977
o Milkovich v. Lorain Journal, 1990




e What is reckless?

e Gen. Edwin Walker was a
controversial figure in the 1960s who
opposed civil rights and denounced
President John Kennedy as a
communist while serving as a general
in command of US troops in Europe.

* Walker was present at the University
of Mississippi protesting the admission
of black students,and the Associated
Press reported that Walker had "led a
charge of students against federal
marshals" and that he had "assumed
command of the crowd."




AP v Walker, 1967

These statements were held to
be false and defamatory in
appeals court, but the US
Supreme Court applied the
Sullivan test and said that
Walker would have had to
prove "actual malice," not
merely negligence.

The AP won the suit because an
honest mistake made in a “hot
news” situation involving a
public figure is not reckless
disregard.
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The Supreme Court said
that the circumstances of a
report, including the time
element, are important in
determining reckless
disregard.

Curtis v Butts, 1967

With the main editor of

the Saturday Evening Post off on
vacation, a substitute editor
printed a story that said famed
football coach "Bear”

Bryant conspired with another
coach,Wally Butts, to “fix”’ a
game.

The report was based on an
overheard telephone call,
without corroboration. The
magazine (owned by Curtis
Publishing Co.) had plenty of
time to check facts.



Gertz v Welch, 1973 public figure

e Elmer Gertz, a Chicago civil rights attorney,
represented the family of a young man killed by a
Chicago police officer.

e RobertWelch, in a John Birch Society magazine,
claimed Gertz was part of a communist conspiracy
to discredit American police departments.

* Gertz sued for libel in 1969. He said he was not a
public figure and the court agreed. Thus, Gertz
only had to prove negligence, and not malice as
would be required in the case of a public official or
public figure.




S

Gertz v Welch, 1973

e Also, the case set a requirement of fault on the
part of the media, rather than “strict liability.” In
other words, the media has to be guilty of
something beyond a mere falsehood. There has to
be some mistake or problem.

e The Supreme Court said Gertz "had achieved no
general fame or notoriety in the community,”
despite some public service in his past, and
therefore did not meet the Sullivan test.

* "He plainly did not thrust himself into the vortex of
this public issue, nor did he engage the public's
attention in an attempt to influence its outcome."



Distinguishing opinion and fact
e Ollman v Evans, 1977

> Conservative columnist Rowland Evans called
Bertell Ollman a marxist with no standing in the
profession. The courts said that Ollman could not
recover because Evans’ opinions were grounded
in fact.

e Michael Milkovich v. Lorain Journal Co, 1990

o Columnist said a coach lied in court
> Coach successfully sued for libel
o Courts said an opinion could be based on fact

> Facts and opinions could be distinguished by
Verifiability, Common meaning, Journalistic
context, and Social context



‘ Top Four libel cases
e, * NY Times v Sullivan, 1964

o Establishes “actual malice (reckless disregard)”
standard for public officials

e Curtis v Butts, 1967

> Defines “reckless disregard” for the truth

e Associated Press v Walker, 1967

> Protects “‘hot news” as not reckless

e Gertz v Welch, 1972

> Defines public figure




Recent cases & trends

» Emotional distress doesn’t count as libel
> Flynt v Falwell, 1989

* Privilege and press releases
> Hutchinson v Proxmire, 1979

e SLAPP and veggie libel

> Texas Beef v Oprah Winfree, 1998
e Changing views of defamation

> Simmons

* Pyrrhic victories
> Shockley, Nestle, McLibel




Shockley v Witherspoon, 1984

and people of color.

The article appeared in the Atlanta
Journal in 1981 and Shockley sued for
libel. Witherspoon produced an audio
tape of the conversation in which
Shockley very clearly says that he
admired the Nazis. Shockley won the
suit due to instructions by the judge
but the jury awarded only one dollar in
actual damages.

Atlanta Constitution columnist
Roger Witherspoon interviewed
William Shockley and wrote
about his admiration for Nazis
and their way of sterilizing Jews

Shockley Wins $1 in Libel Suit

New York Times (1923-Current file); Sep 15, 1984; ProQuest Historical Newspapers: The New York Times

pg. 8

Shockley Wins $1 in Libel Suit

ATLANTA, Sept. 14 (AP) — A Fed-
eral jury returned a verdict today in
favor of the physicist William Shockley
in a libel suit against The Atlanta Con-
stitution and a former employee, but it
awarded the scientist only $1 in actual
damages and no punitive damages.

Mr. Shockley was seeking $1.25 mil-
lion in damages against Cox Enter-
prises Inc., which owns the newspaper,
anda reponer, Roger Witherspoon, al-
leging that a 1980 column libeled him
by comparing his controversial pro-
posal for volunwry stemizanon of the
"’ with Nazi
genenc experimems in World War I1.

The scientist, who shared a Nobel
Prize in physics in 1956 for his role in
the invention of the transistor, said he
would talk to his attorneys about
whether to appeal the decision.

“The verdict is inadequate,”” Mr.
Shockley said. “The Constitution has
not in any way been punished for libel,
and this will encourage the press to
take equal freedom in libeling others.”

‘Close to Winning’

Al Norman, an attorney for the news-
papers and for Mr. Witherspoon, de-
clared, ‘“To the extent of 50 cents
apiece, we came out close to winning.

Total victory would have been zero.”

Mr. Witherspoon, now a free-lance
writer, said he did not “view it as a
loss.”

“If they had thought I was reckless
or was out to get the guy, anything
other than give him a fair shake,”” the
writer said, “‘he would have gotten a
heck of a lot more than a buck, an
there would have been punitive dam-
ages as well.”

The six-member jury, which in-
cluded five whites and one black mem-
ber, deliberated for about three and a |
half hours, after hearing Judge Robert |
Vining of the United States District
Court tell them that only the alleged
libel, not Mr. Shockley’s genetic
theory, was on trial.

Mr. Shockley has contended that, for
genetic reasons, blacks as a group are
intellectually inferior to whites as a
group. He has proposed financial re-
wards for the ‘‘disadvantaged” who
voluntarily undergo sterilization.

The judge had instructed the jurors
that Mr. Shockley was a public figure
who, in order to recover damages, had
to prove the article made false state-
mems and that it - was published with

for wh they

were true or false.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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Designer

O ONE doubts the brilliance of William Bradford Shockley,
Nwho. along with two Bell L !
hrmmmmmmnm
be used. They had the ight to see the need for the little device
since ioni the world.
HesharedaNobelPﬁtemlﬂssforlﬁspaﬂlnmtdiscov—
wi

pr engins
problnoonehadthegm:mlookat—memmiormedis-
psrity of scores between whites and on standard, academic

Blacks, be said, were simply less intelligent. And they inher-
ited this trait. And the disparities in educational opportunity, the
in je ity, the orientation of tests and testers,
i i had b, to do with the
fact that blacks scored 15 points or so less than whites on abstract
reaswingmts—atleast.notinSbocﬂey’swandBlacksweman
underciass because they were born to an underclass.
mﬂ!mgtodowithi&OpparamilyhadthngtodowimitGmt
Society and poverty programs could have no effect on it. Period.
’l{efactthatu:e A of Sci and most ge-

Genes By Shockley

Roger

Witherspoon

Health and Science & Writer

Nobel laureate William
Shockley’s genetic theories
envision the manipulation of
races to eliminate people deemed
intellectually inferior

netldsbd'ulpwdvithhimdidnotdetertheman"!’heyt
'mg.hesaid.andwouldonedayhavetoadmitiL

So he began his lonely pilgri
ink, refining his theories.

In time, he became old hat.

“There goes ,” said the critics, “the intellectual
!st."ﬂenhmldhvemekwiththeﬂeldbeknewhst——engh
ing.

And when it appeared he was finally fading from the sc
e would come up with a refinement. a new e, another a
ment, and because he is 2 Nobel l1aureate e was always Scri

his theories were outside his field.
ined his ideas and ca

gathe

to a special sperm
gifted kids from brilliant parents. He knows he is not the be
donors — at his age, sperm deteriorates genetically and the
of defects increases.

But he didn’t donate for the kids. He donated for the
licity. The idea, he said, “is to get the whole area of discussic
frougunderthemgandintotbeamolobjecuvedxscus

sz See SHOCKLEY, Pag




Flynt v
Falwell

e Context: Trade war
between Penthouse
& Hustler magazine

* Jury did not convict
on libel but did
convict on Va state
law: “Intentional
infliction of emotional
distress”

e Supreme Court
held that this was

Jerry Falwell talks
about his first time.’

)

FALWELL: My first time was in an
outhouse outside Lynchburg,
Virginia

INTERVIEWER: Wasn't it a little
cramped?

FALWELL: Not after | kicked the
goat out

INTERVIEWER: | see. You must tell
me all about it.

FALWELL: | never really expected
to make it with Mom, but then
after she showed all the other
guys in town such a good time,
| figured, “What the helll"

INTERVIEWER: But your
mom? Isn't that a bit
odd?

FALWELL: | don't think
s0. Looks don't mean
that much to me in a
woman

INTERVIEWER: Go on

FALWELL: Well, we were
drunk off our God-
fearing asses on Cam-
pari, ginger ale and
soda—that's called a
Fire and Brimstone—at
the time. And Mom
‘ looked better than a
Baptist whore with a

$100 donation

INTERVIEWER: Campari in the
crapper with Mom how inter-
esting. Well, how was it?

FALWELL: The Campari
was great, but Mom passed
out before | could come

INTERVIEW
ER: Did you
ever try it |
again?

FALWELL
Sure ..

lots of times. But not in the
outhouse. Between Mom and
the shit, the flies were too
much to bear.

INTERVIEWER: We meant the
Campari.

FALWELL: Oh, f»!

yeah. | always

get sloshed ;q
before | goout _—_—aud
to the pulpit. §

You don't think

| could lay

down all that |
bulishit sober, J

do you?

© 1983 - imponted

by CampanU SA

Naw Yors NY

48°pr00t Spwd
Apenti! (Ligueur)

not a replacement
for the Sullivan
standard

Campar, like all hquor, was made to mix you up. It's a light, 48-proof
relreshing spiril, just miki enough 10 make you dnnk too much before
you know you're schnockered For your first time, mix it with orange
puce. Or maybe some white wine. Then you won 't remember anything
the next morning. Camparl, The mixabie that smarts.

CAMPARI}y) m;mot'yournrstm

"AD PARODY—NOT TO BE TAKEN SERIOUSLY




Public Relations

v
c

| Hutchinson v Proxmire, 1979

* The doctrine of privilege is confined to
floor debate, not press releases issued by
U.S. senators. The case occurred when
Sen.William Proxmire gave a “Golden
Fleece” award to a scientist working on a
federal grant and publicized it in a press
release.




=

In 1974, a group of doctors and
international activists charged that
millions of babies in developing
countries were dying of malnutrition and
disease because they were being fed
expensive infant formula. Mothers could
not stop using the formula once they
started.

In 1976, Nestle sued European

translators of “The Baby Killer” for libel.

The Swiss court said that the comments
about Nestle’s business were fair, but
that the title “Baby killer” was libelous.

Nestle won a judgement of one Swiss
Franc.

‘ Nestle infant formula libel suit

A War on Want investigation into the promotion and sale of
powdered baby milks in the Third World

The
baby
killer

35p




The McLibel case

McDonald's Corporation v Steel &
Morris 1997 — 2005

British case over critical fact sheet
British court found that some criticism
was true, some libelous. Court awarded
40,000 pounds to McDonalds.

In 2005, the European Court of Human

Rights reversed the British courts and
awarded 57,000 pounds to Steel &

Morris. The ECHR said and the fact
sheet should have been protected by
Article 10 of the European Convention
on Human Rights, which protects the
right to freedom of expression.

What’s wrong

with

Mchnald’s?

Everything they don’t

u to know.




Traditional media

Top down systems
Run by experts.
Relatively scarce
Allow ltd public access,
Difficult to copy

Broadcasters and
printing companies are
entirely responsible for
all content they produce
or reproduce.



Digital media -- crowd sourced systems with
cheap, abundant content, easily accessible, freely
copied, permanently recorded, and published without

filters, editing or responsibility.



Early days of the internet

* In the early 1990s, the internet was
accessed through “Internet Service
Providers” (ISPs). These were phone
companies or similar firms operating as
common carriers. Clearly, they were no
more responsible for the content of the
Internet than the phone company would
be for the content of a regular voice
phone call.



Perhaps most alarming ...

* Children’s easy access to
obscene and indecent
content was the motive
behind the
Communications Decency
Act of 1996. e

* It was challenged in m

Reno v ACLU, 1997




Before Reno, to be safe,
ISPs / Social Media did not edit

o If the ISP did not edit, they were not
considered responsible for any 39 party
content (Cubby v Compuserv 1991)

* If they did edit, they were responsible
(Straton Oakmont v Prodigy, 1995)

° In 1995, the internet was a frontier
where it was possible to get away with
virtually anything




Early internet cases

e Cubby v Compuserv — 1991 (no edits,
safe)

» Stratton Oakmont v Prodigy — 1995
(did edit, lost)

e Reno v ACLU - 1996 -- CDA
overturned — Section 230 retained

e Zeran v AOL — 1997 -- didn’t remove
content protected under Section 230



Reno v ACLU, 1997

“We are persuaded that the CDA lacks the
precision that the First Amendment requires
when a statute regulates the content of
speech...

The special factors ... justifying regulation of
the broadcast media ... are not present in
cyberspace. Thus, these cases provide no
basis for qualifying the level of First
Amendment scrutiny that should be applied
to the Internet.” Opinion by Justice John Paul
Stephens



Zeran v AOL 1997 test case

* Kenneth Zeran sued after t-shirts linking
him to the Oklahoma City bombing of
1995 were advertised on AOL. Zeran

sued for libel but AOL was held NOT
responsible.

* The Zeran case upheld Section 230, but in
a way that was unexpected; Zeran let
AOL do nothing.



After Zeran, no edits required

 As the Internet became increasingly
populated with user-generated
content, the issue of moderation
became a major problem, since some
relatively simple non-protected
content (for example libel, private
facts, pornography, incitement to
violence) did not have to be edited.



TIMOTHY L. O'BRIEN

Trump’s libel suits

Donald Trump has filed over 4,000 lawsuits over 30 years,
according to the Media law resource center. He never wins
outright, but many suits were settled before trial.

THE ART OF BEING. was a
 mbasee b 2005 biography of Donald Trump was the subject of a $5 billion
® lawsuit against author Timothy L. O’Brien. It was dismissed in
2009, and an appeals court affirmed the decision in 201 I.

In 2020, then-president Trump sued the New York Times
and Washington Post for libel because they criticized his
relationship with Vladimir Putin. The suits were dismissed.

No similar libel suit by a president had been filed since
1909, when Teddy Roosevelt sued the New York World
company for disclosures of bribery over the Panama Canal
treaty. That suit was also dismissed.


https://en.wikipedia.org/wiki/TrumpNation

TIMOTHY L. O'BRIEN

Trump’s libel suits

May 9, 2023 -- A federal jury found

, mitgs Donald Trump liable for battery and
Tiﬁl{?ﬁé defamation in a $5 million lawsuit
- brought by writer E. Jean Carroll, who
says he raped her in a Manhattan

department store in the mid-1990s.

' 4
7

The jury found that Trump had acted "maliciously,
out of hatred, ill will, spite or wanton, reckless, or
willful disregard of the rights of another”


https://truthsocial.com/@realDonaldTrump/posts/109158644496040450
https://truthsocial.com/@realDonaldTrump/posts/109158644496040450

Palin v NY Times 2022 8

e Editorial in 2017 linked her
to gun violence, esp.a 201 | AZ shooting

* Within one day, the NY Times mitigated

e Harbinger of more challenging legal
landscape for press; change from 70s and 80s
pro-press philosophy of courts

e Justices Clarence Thomas and Neil
Gorsuch want to re-think the Sullivan
standard and return more power to state
courts



Dominion v Fox, 2023

e Voting machine company libel suits
continue. against Fox News, One
America News Network and
three Trump advisors, despite the
settlement of one case on April 19,
2023. The Dominion settlement came
after Fox underestimated the strength
of the case against them, according to a
May 27, 2023 NY Times article.



https://www.theguardian.com/media/2022/dec/11/rupert-murdoch-fox-dominion-lawsuit-deposition
https://www.theguardian.com/media/2022/dec/11/rupert-murdoch-fox-dominion-lawsuit-deposition
https://www.forbes.com/sites/alisondurkee/2022/11/08/court-lets-lawsuit-against-oann-move-forward-heres-where-dominion-and-smartmatics-defamation-suits-stand-now
https://www.forbes.com/sites/alisondurkee/2022/11/08/court-lets-lawsuit-against-oann-move-forward-heres-where-dominion-and-smartmatics-defamation-suits-stand-now
https://www.nytimes.com/2023/05/27/business/media/fox-news-dominion-voting.html
https://www.nytimes.com/2023/05/27/business/media/fox-news-dominion-voting.html

Dominion Libel case

Dominion had to prove tha
Fox and Carlson knowingly
lied or was in reckless 1
disregard for the truth. . I'v"
In discovery, the Dominion ’

suit produced a trove of

messages from Nov 2020

* “We worked really hard to build what we have. Those
(expletive) are destroying our credibility. It enrages me.”

* “Do the executives understand how much trust and credibility
we’ve lost with our audience? We’re playing with fire, for real.

Fox settled out of court for $787.5 million in April, 2023


https://apnews.com/article/united-states-government-news-media-donald-trump-fraud-b52914ec21a97dec8b5d878a908d566f

Smartmatic v Fox

e The Smartmatic votin

2023

machine company is

the second to bring a libel case against Fox over
lies about election fraud in 2020. The allegation

defamatory claims from

is that Fox and OANN aired a pattern o

Trump supporters

about illegal manipulation of vote counts
that threw the 2020 election to Joe Biden.
Depositions in advance of the trial have
shown that Fox personalities did not

believe the claims at the
aired. One Fox persona
was forced to resign from

time they were
1ty, Tucker Carlson,
Fox News due (in part)

to the disgrace he brougl

nt onto the network.


https://www.documentcloud.org/documents/20527880-dominion-v-fox-news-complaint
https://www.documentcloud.org/documents/20527880-dominion-v-fox-news-complaint
https://www.nytimes.com/2023/02/16/business/media/fox-dominion-lawsuit.html
https://www.nytimes.com/live/2023/04/24/business/tucker-carlson-fox-news
https://www.nytimes.com/live/2023/04/24/business/tucker-carlson-fox-news

Alex Jones & Sandy Hook

» Jones has repeatedly spread disproven
conspiracy theories about the
2012

, Including claiming that it was a

"false flag" operation perpetrated by gun
control advocates, that "no one died" In
Sandy Hook, and that the incident was
"staged", "synthetic", "manufactured"”, "a
giant hoax" and "completely fake with

actors”


https://en.wikipedia.org/wiki/Sandy_Hook_Elementary_School_shooting
https://en.wikipedia.org/wiki/Sandy_Hook_Elementary_School_shooting

Jones loses suits

» Total damages
$1.4 billion (b
billion) fall of 2022

» Motions for new
trials denied

* Bankruptcy court prevents asset shielding in
recent months

* Now Jones wants God to ‘blow up the planet’

* Legal question is whether injunctions will
stop Info Wars show and / or jail Jones



Re-examining libel law?

* Justice Clarence Thomas has called
for re-evaluation of libel laws —

* He says NYT v Sullivan was a policy-
driven decision masquerading as
constitutional law.”

e “The States are perfectly capable of
striking an acceptable balance between
encouraging robust public discourse and
providing a meaningful remedy for
reputational harm,” Thomas said.



Media law resource center

Media Law Resource Center,
March 2022.

» Constitutional interpretation true
* Previous use of libel law suppressive

* Sullivan was meant to address calculated
falsehoods, not protect the reputations of
powerful people


https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/
https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/
https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/

Media law resource center

e Counterman v Colorado 2023
* Good news for Sullivan fans

* |n a true threats case, scienter amounting
to subjective recklessness is required in
order to avoid chilling effects on other
speech

» the Court is endorsing Sullivan as a model
for extending First Amendment
protections to another category of speech



g Thank You




