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On Track:  Unit 5  

 Read Unit 5 Libel on web site 

 Take Quiz 5 on libel 

 Assignment  Libel hypothetical 

◦ Next week (we need to go over this in class) 

 FIRAC case reviews in class / Assn 4 

Structure of this section: 
Overview, the Sullivan standard, post-
Sullivan cases, historical cases,   

    



Current / recent libel suits ?  

 Mann v Steyn 

 Dominion v Fox

 Trump v NY Times, WP 

 Cardi B v Latasha Kebe 

 Alex Jones v Sandy hook parents

 Crystal Seymour v Lawrence Fox 

 Amber Heard/Johnny Depp  

 Others? 



What is libel? 

 A libel suit is a civil case … 

◦ (not criminal in the US or Europe).     

 In which a plaintiff seeks to recover 

damages by filing a complaint in court 

 For injury to reputation   

 Plaintiffs in media cases are usually the 

subjects of news reporting 

 Respondents / defendants are usually 

members of the news media and 

organizations they work for  



Libel is a civil action 

 Citizen to citizen 
◦ Even public officials file civil suits  

◦ Ex: NY Times v Louis B Sullivan (police 
commissioner for Birmingham, AL) 

 Differs from the crime of lèse-majesté or 
lèse nation in other countries 
◦ Lèse is “injury” to head of state or nation 

◦ Criminal charge brought by government 

◦ Was on books in UK and other EU countries 
until recent years 

◦ Still enforced in Russia, Middle East, Thailand,  
Cambodia, etc. 



lèse-majesté 

 ''I myself am Europe!'' - political cartoon by Fritz Behrendt 
criticizing Charles de Gaulle's political ambitions, June 1962



Libel as opposed to slander 

 Defamation is a harmful false statement 

 Traditionally, libel is defamation made 

through writing or pictures, while … 

 Slander is defamation made orally or 

through spoken communication 

 However, broadcast radio or TV defamation 

is usually considered libel   

 And slander is usually considered to be 

malicious neighborhood-level defamation  



What is US libel?  Five elements   

 Identification 

 Defamation (harm to reputation ) 

 Publication (or broadcast)  

 Damages   

 Fault – which can be …  

◦ Negligence – about a private person or 

◦ Malice – public figure (NYT v Sullivan, 1964)  

 Knowingly publishing falsehood, or 

 Reckless disregard for the truth     



Public Figure Private Person

Defamatory
falsehood

Plaintiff must prove actual 
malice (as in  NYT  v. Sullivan)

Plaintiff must only 
prove negligence under state laws 
guided by federal court decisions.

Defamatory
truth

False light, publication of 
private facts, intrusion, 
misappropriation suits are 
possible. Defenses: Public 
interest, official record, consent. 

False light, publication of private 
facts, intrusion, misappropriation 
suits are possible. Defenses: Public 
interest, official record, consent. 

Libel & privacy law: Public vs private people



Libel – main defenses 

• Truth 
• Burden of proof is on the plaintiff, not 

the media defendant  

• Privilege 
• Government’s mistakes aren’t a 

problem for the news media 

• Fair Comment & Criticism   
• Opinions and commentary about public 

events and people are not usually libel 

• Various tests for separating fact & 

opinion (Ollman v Evans, etc) 



Libel – main defenses 

• How do courts weigh Fair Comment?    

a) The precision and specificity of the statement. (Calling 

someone a “fascist” is indefinite, and therefore an opinion; 

saying they have AIDS would be specific).

b) The verifiability of the statement is important in 

proving it a fact or an opinion.

c) The literary context in which the statement is made. 

The Onion might be treated differently from the Wall Street 

Journal.

d) The public context of the statement, for example, as 

part of the political arena, would tend more to be protected 

opinion. 



Libel – other defenses 

• Correction / retraction = mitigation  

• Neutral reporting

• Right of reply

• Libel-proof plaintiff

• Rhetorical hyperbole

• Statute of limitations 

• Death of plaintiff   



Libel – NOT defenses 

The word “allegedly” does not 

offer any protection.  

Official attribution does not protect 

reporters unless a specific charge is 

documented.  

Claims of opinion do not shield a 

malicious statement of fact.  

Unofficial court documents may 

not be privileged.   
. 



Typical US libel suit 

In 2016, these four people were sued for speaking out 

against pollution being generated by a waste management 

company in their Alabama town.  In 2017, a federal court 

dismissed the lawsuit after the ACLU intervened.  This 

shows that the US Constitution provides strong 

protection for freedom of speech. 

https://www.aclu.org/cases/green-group-holdings-v-schaeffer-defense-environmental-protesters-against-defamation-lawsuit


History 

of  libel   
 State laws 

allowed civil 

suits for damage 

to reputation in  

early 1800s.   

The hope was to give an alternative to duels 

following the death of  Alexander Hamilton 

in a duel with Aaron Burr in 1804   



The truth was  

recognized as a 

defense in a libel 

case – 

Zenger, 1735 



But at first, rules favored plaintiff 

 The burden of proof was on the 

publisher (defendant), not the plaintiff.

 Cases were judged on “strict liability” 

standard — any defamation would mean a 

loss for publisher 

 Harm was assumed to a plaintiff ’s 

reputation; there was no need to prove 

general damages. 

 State laws, not the federal constitution, 

prevailed 



Whistler 

v Ruskin, 

1878  
*(British case) 

I never expected to hear 

a coxcomb ask two 

hundred guineas for 

flinging a pot of paint in 

the public’s face.

-- Ruskin  

James McNeill Whistler 

sued John Ruskin for 

1,000 pounds.  After a 

long trial, the jury found 

Ruskin guilty but 

awarded Whistler only 

one farthing.



Oscar Wilde v M. of Queensbury 

 (British case) 

 1895, Wilde brought a libel suit against 
the Marquis of Queensbury, the famous 
boxing rules champion, for insulting him in 
public, calling Wilde  “a sodomite” — a 
derogatory term for homosexual. 

 If he lost, the marquis would have had to 
spend two years in jail. 

 Instead,  witnesses proved that Wilde was a 
homosexual and he was sentenced to prison 

http://en.wikipedia.org/wiki/John_Douglas,_9th_Marquess_of_Queensberry




The Cherry Sisters were an 

infamously poor-quality singing act. 

They were often criticized, but when 

they thought one Iowa critic went too 

far, they sued for libel.   

“Effie is an old jade of 50 summers, 

Jessie a frisky filly of 40, and Addie, the 

flower of the family, a capering 

monstrosity of 35. 

...  Their long, skinny arms, equipped 

with talons at the extremities, swung 

mechanically, and soon were waved 

frantically at the suffering audience. The 

mouths of their rancid features opened 

like caverns and sounds like the wailings 

of damned souls issued therefrom...”    

Cherry v 

Des Moines 

Leader, 1901  



Cherry sisters decision: 

 Freedom of discussion is guaranteed by our fundamental 

law and a long line of judicial decisions... Surely, if one makes 

himself ridiculous in his public performances, he may be 

ridiculed by those whose duty or right it is to inform the 

public regarding the character of the performance.  

 Mere exaggeration, or even gross exaggeration, does not of 

itself make the comment unfair. It has been held no libel for 

one newspaper to say of another, “The most vulgar, ignorant, 

and scurrilous journal ever published in Great Britain.”  

 A public performance may be discussed with the fullest 

freedom, and may be subject to hostile criticism and hostile 

animadversions, provided the writer does not do it as a 

means of promulgating slanderous and malicious 

accusations.



Annie Oakley 
Two Chicago newspapers 

belonging to William Randolph 

Hearst published an entirely false 

article on August 11, 1903, 

headlined “Famous Woman Crack 

Shot … Steals to Secure Cocaine.”

The story said Oakley had been 

sentenced to 45 days in a Chicago 

prison for stealing to support her 

drug habit.   

She was in New Jersey at the time 

of the story, and she was not a 

cocaine user. She embarked on a 

series of 55 libel suits against 

newspapers that printed the story, 

winning all of them but losing 

money in the process.

 



Collier v Postum 1908 – 1912  
Charles W. Post, whose Post cereal 

company made Postum, claimed that 

eating Grape Nuts would “obviate 

the necessity of an operation for 

appendicitis.” (The ad to the left 

shows the style of Postum’s 

advertising, although this was about 

1920 and doesn’t make the medical 

claim for Grape Nuts.)

Reacting to the claim about 

appendicitis, Peter F. Collier, publisher 

of Collier’s magazine, said Post was 

engaged in “potentially deadly lying.” 

When Post launched a campaign of 

intimidation in response, claiming 

that Colliers tried to extort money 

in return for its silence,  Collier sued 

Post for libel and was awarded 

$50,000 damages.



US v Press Publishing Co (World) 
President Teddy Roosevelt sues 

Joseph Pulitzer and the NY World for 

allegations of bribery over the 

Panama Canal.  Courts throw the 

lawsuit out in 1909. 

 

In addition to fighting for freedom of 

the press throughout the United 

States, Pulitzer fought what he 

considered Roosevelt’s attempts “to 

re-establish the principle of the 

odious Alien and Sedition laws and to 

create here the doctrine of lese-

majesty.” Pulitzer also said: “The 

country has gone crazy under 

Roosevelt’s leadership in 

extravagance for the war idea. All my 

life I have been opposed to that so-

called militarism.”



AP v The Masses magazine 

The Masses, a socialist magazine, criticized The Associated Press reporting of the 

mine conflicts in West Virginia in their July 1913 issue.  AP responded with a libel 

suit, and the New York authorities also filed criminal charges.  After vehement 

criticism,  AP dropped the lawsuit a year later. 



Henry Ford v Chicago Tribune 

In 1916, Ford warned employees  

they could lose their jobs if they 

volunteered to fight with the US 

national guard against Mexican 

revolutionaries. 

“Flivver Patriotism” says Chicago 

Tribune, calling him “not only an 

ignorant idealist but also an 

anarchist enemy of the nation.”  



Henry Ford v Chicago Tribune 

Ford sues for libel  1919  

Tribune lawyers put Ford on the 

witness stand for nine days. They 

show that Ford is an ignorant rube.  

For example, he thinks chile con 

carne is a military unit.  

 

Ford wins, but the jury awards him 

only six cents.



Before Sullivan, injustice prevailed 

Libel suits were often filed to suppress criticism of the white 

establishment in the American South.  (See Aimee 

Edmondson’s 2019 book “In Sullivan’s Shadow.” )  

In October 1949, John Henry McCray, editor of the SC  

Lighthouse,  reported a death row interview. He was charged 

with criminal libel and forced to serve two months on a chain 

gang in 1954, even though white newspapers ALSO reported  

the inmate’s statement without penalty.  McCray shut down 

the newspaper soon afterwards

In 1955, a Florida NAACP official suggested that a state 

legislator helped  communism by proposing to abolish public 

schools rather than integrate them.  Florida courts ordered 

the NAACP official to pay $15,000 in fines. 

https://www.umasspress.com/9781625344090/in-sullivans-shadow/
https://en.wikipedia.org/wiki/John_Henry_McCray


Top Four libel cases 

 NY Times v Sullivan, 1964 

◦ Establishes “actual malice (reckless disregard)” 

standard for public officials 

 Curtis v Butts, 1967  

◦ Defines “reckless disregard” for the truth 

 Associated Press v Walker, 1967 

◦ Protects “hot news” as not reckless 

 Gertz v Welch, 1972 

◦ Defines public figure 



Before Sullivan, libel suits were easy 

 The burden of proof was on the publisher. 
(Note: In Canada and some other nations, the 
burden is still on the publisher. Britain changed 
its legal preference for the plaintiff in 2010.)

 Before Sullivan, a case was judged under a 
“strict liability” standard — defamation 
under any circumstances would result in 
judgement against the media.

 Harm was assumed to a plaintiff ’s 
reputation; there was no need to prove 
general damages. 



Why is this important today? 

 Why is it important that the Sullivan 

decision turned the law towards 

justice? 

 Who today believes that libel law 

should be returned to the states?  



What is libel?  Five elements   

 Identification 

 Defamation (harm to reputation ) 

 Publication (or broadcast)  

 Damages   

 Fault – which can be …  

◦ Negligence – about a private person or 

◦ Malice – public figure (NYT v Sullivan, 1964)  

 Knowingly publishing falsehood, or 

 Reckless disregard for the truth     



Libel – main defenses 

• Truth 
• Burden of proof is on the plaintiff, not 

the media defendant  

• Privilege 
• Government’s mistakes aren’t a 

problem for the news media 

• Fair Comment & Criticism   
• Opinions and commentary about public 

events and people are not usually libel 

• Various tests for separating fact & 

opinion (Ollman v Evans, etc) 



NY Times v 

Sullivan, 

1964  

 1960 civil 

rights ad 

 Are minor 

inaccuracies 

defamatory?  



The Alabama trial … 

 The Montgomery circuit-court judge who 
presided over the trial, with a jury of twelve 
white men, was a leader of his state’s efforts 
against desegregation. 

 He enforced a segregated courtroom, in 
which some prospective jurors came dressed 
in Confederate uniforms. 

 He used “Mr.” to address white lawyers but 
not Black lawyers, and declared that the trial 
would be ruled by “white man’s justice . . . 
brought over to this country by the Anglo-
Saxon Race.” 



Sullivan reaffirms  1st Amendment 

 “… Debate on public issues should be 
uninhibited, robust and wide-open, and ... may 
well include vehement, caustic and 
sometimes unpleasantly sharp attacks on 
public officials.” 

 For a public official to successfully sue for 
libel, he or she would have to prove 
“actual malice,” — either 

 a) knowingly publishing something false or 

 b) reckless disregard for the truth. 



Modifying Sullivan 

 What is reckless disregard?   

◦ AP v Walker, 1967 

◦ Curtis v Butts, 1967  

 Who is a public figure ?    

◦  Gertz   v Welch 1974  

 What is a fact and what’s an opinion? 

◦ Ollman v Evans, 1977 

◦ Milkovich v. Lorain Journal, 1990



AP v Walker, 1967   
 What is reckless? 

  Gen. Edwin Walker was a 

controversial figure in the 1960s who 

opposed civil rights and denounced 

President John Kennedy as a 

communist while serving as a general 

in command of US troops in Europe.

 Walker was present at the University 

of Mississippi protesting the admission 

of black students, and  the Associated 

Press reported that Walker had "led a 

charge of students against federal 

marshals" and that he had "assumed 

command of the crowd."



AP v Walker, 1967   
These statements were held to 

be false and defamatory in 

appeals court, but the US 

Supreme Court applied the 

Sullivan test and said that 

Walker would have had to 

prove "actual malice," not 

merely negligence. 

The AP won the suit because an 

honest mistake made in a “hot 

news” situation involving a 

public figure is not reckless 

disregard.  



Curtis v Butts, 1967 

With the main editor of 

the Saturday Evening Post off on 

vacation, a substitute editor 

printed a story that said famed 

football coach "Bear" 

Bryant conspired with another 

coach, Wally Butts, to “fix” a 

game. 

The report was based on an 

overheard telephone call, 

without corroboration. The 

magazine (owned by Curtis 

Publishing Co.) had plenty of 

time to check facts.  

The Supreme Court said 

that the circumstances of a 

report, including the time 

element, are important in 

determining reckless 

disregard.  

 



Gertz v Welch, 1973 public figure  

 Elmer Gertz, a Chicago civil rights attorney, 

represented the family of a young man killed by a 

Chicago police officer. 

 Robert Welch, in a John Birch Society magazine, 

claimed Gertz was part of a communist conspiracy 

to discredit American police departments.  

 Gertz sued for libel in 1969.  He said he was not a 

public figure and the court agreed. Thus, Gertz 

only had to prove negligence, and not malice as 

would be required in the case of a public official or 

public figure.  



Gertz v Welch, 1973  

 Also, the case set a requirement of fault on the 
part of the media, rather than “strict liability.” In 
other words, the media has to be guilty of 
something beyond a mere falsehood. There has to 
be some mistake or problem.   

 The Supreme Court said Gertz "had achieved no 
general fame or notoriety in the community," 
despite some public service in his past, and 
therefore did not meet the Sullivan test. 

 "He plainly did not thrust himself into the vortex of 
this public issue, nor did he engage the public's 
attention in an attempt to influence its outcome."



Distinguishing opinion and fact 

 Ollman v Evans, 1977
◦ Conservative columnist Rowland Evans called 

Bertell Ollman a marxist with no standing in the 
profession. The courts said that Ollman could not 
recover because Evans’ opinions were grounded 
in fact.  

 Michael Milkovich v. Lorain Journal Co, 1990  
◦ Columnist said a coach lied in court 

◦ Coach successfully sued for libel   

◦ Courts said an opinion could be based on fact 

◦ Facts and opinions could be distinguished by 
Verifiability, Common meaning, Journalistic 
context, and Social context



Recent cases & trends  

 Emotional distress doesn’t count as libel 

◦   Flynt v Falwell, 1989   

 Privilege and press releases 

◦ Hutchinson v Proxmire, 1979

 SLAPP and veggie libel 

◦ Texas Beef v Oprah Winfree, 1998  

 Changing views of defamation 
◦ Simmons 

 Pyrrhic victories   

◦ Shockley, Nestle, McLibel     



Flynt v 

Falwell   

 Context: Trade war 

between Penthouse 

& Hustler magazine 

 Jury did not convict 

on libel but did 

convict on Va state 

law:  “Intentional 

infliction of emotional 

distress”  

 Supreme Court 

held that this was 

not a replacement 

for the Sullivan 

standard 



Public Relations 

 Hutchinson v Proxmire, 1979   

 The doctrine of privilege is confined to 

floor debate, not press releases issued by 

U.S. senators. The case occurred when 

Sen. William Proxmire gave a “Golden 

Fleece” award to a scientist working on a 

federal grant and publicized it in a press 

release.



Shockley v Witherspoon, 1984  
Atlanta Constitution columnist 

Roger Witherspoon interviewed 

William Shockley and wrote 

about his admiration for Nazis 

and their way of sterilizing Jews 

and people of color.  

The article appeared in the Atlanta 

Journal in 1981 and Shockley sued for 

libel.   Witherspoon produced an audio 

tape of the conversation in which 

Shockley very clearly says that he 

admired the Nazis. Shockley won the 

suit due to instructions by  the judge 

but the jury awarded only one dollar in 

actual damages.   





Changing ideas of defamation 

 Is it defamatory to say someone is gay or 

transgenered?  Not any more.    

 Simmons v National Enquirer, 2017   



 “Principles of freedom of 
speech and press may 
protect their prerogative to 
mock and degrade the 
LGBTQ community,” 
Simmons’ attorney, Neville 
Johnson, says … “But 
freedom to speak is not 
freedom to defame. Mr. 
Simmons, like every person 
in this nation, has a legal 
right to insist that he not 
be portrayed as someone 
he is not. Even the most 
ardent supporter of sexual 
autonomy and LGBTQ 
rights is entitled to be 
portrayed in a manner that 
is truthful.”

 Court holds: “… mis-
identification of a person as 
transgender is not 
actionable defamation,  
absent special damages.” 



Climate change (ongoing)  

 Mann v Steyn, National Review  
◦ In 2012, Michael Mann climate scientist accused 

of "deception" and "engaging in data 
manipulation" comparable to the Sandusky sex 
scandal,  "except that instead of molesting 
children, he has molested and tortured data."  

◦ In 2018 case goes forward. Judges say accusations 
of fraud "go to the heart of scientific integrity. 
They can be proven true or false. If false, they are 
defamatory. If made with actual malice, they are 
actionable."   

◦ In Feb 2024, a federal court finds for Michael 
Mann, but questions of fact-finding vs opinion 
remain for the appeals courts. 



Small examples 

 Rappleyea v. WDBJ, 2001 
◦ Toys R Us guard on TV, being arrested under a 

citizens warrant for molesting a child.  

◦ The TV station did nothing wrong but was 
forced to go through the libel trial anyway 

 Murray Energy v The Gazette,  2012  

◦ Reporter Ken Ward sued for article that  
called Bob Murray a “coal criminal”  Murray 
had been convicted for safety violations that 
killed six miners in 2006. Murray’s suit was 
dismissed.  



SLAPP suits 

 Texas Beef Group v. Oprah Winfrey, 1998  

 Green group v Schaeffer (Waste suit) 2017  

 ABC v Food Lion 1997  - $5.5 mm 

overturned, no injury from publicity  

 ABC v BPI  2017 

 Murray Energy v The Gazette,  2012

 Andrew Weaver v National Post, 2015 

(Canada)  



BPI v ABC 2017 



A meat processing company sued ABC news 
following the broadcast of a report on “pink 
slime,” the residue of butchering, which the 
company prefers to call “lean finely-textured 
beef.” The company sued for libel and under 
a state law prohibiting product 
disparagement. The case was settled out of 
court in 2017, with terms undisclosed, but it 
seemed before the settlement that BPI 
would not be able to prove actual 
malice under the Sullivan standard. 

https://en.wikipedia.org/wiki/Pink_slime


Nestle infant formula libel suit 

In 1974, a group of doctors and 

international activists charged that 

millions  of babies in developing 

countries were dying of malnutrition and 

disease because they were being fed 

expensive infant formula. Mothers could 

not stop using the formula once they 

started.    

In 1976,  Nestle sued European 

translators of  “The Baby Killer” for libel.  

The Swiss court said that the comments 

about Nestle’s business were fair, but 

that the title “Baby killer” was libelous. 

Nestle won a judgement of one Swiss 

Franc.    



The McLibel case 
McDonald's Corporation v Steel & 

Morris  1997 – 2005 

British case over critical fact sheet 

British court found that some criticism 

was true, some libelous. Court awarded 

40,000 pounds to McDonalds. 

In 2005, the European Court of Human 

Rights reversed the British courts and 

awarded 57,000 pounds to Steel & 

Morris.  The ECHR said and the fact 

sheet should have been protected by 

Article 10 of the European Convention 

on Human Rights, which protects the 

right to freedom of expression.  



Internet libel – CDA 230  

 CDA = Communications Decency Act 1996 
 Section 230 immunizes internet service 

providers if they carry information provided 
by others. 

 EFF calls it “one of the most valuable tools 
for protecting freedom of expression and 
innovation on the Internet.” 

 “No provider or user of an interactive 
computer service shall be treated as the 
publisher or speaker of any information 
provided by another information content 
provider." (47 U.S.C. § 230).

http://www.law.cornell.edu/uscode/text/47/230


Internet libel – CDA 230  

 Zeran v AOL, 1997 upheld CDA 230 
◦ Falsely tied to messages celebrating Oklahoma 

City bombing of 1995, subjected to harrassment  

◦ Sued AOL for not responding, but court found 
AOL not responsible under CDA 230  

 Seaton v TripAdvisor,  2013 
◦ Court found TripAdvisor not responsible 

◦ A list of “dirtiest hotels” was not libelous but is 
"clearly unverifiable rhetorical hyperbole," and 
that a reasonable person "would not confuse a 
ranking system, which uses consumer reviews as 
its litmus, for an objective assertion of fact.” 



Trump’s libel suits  

2005 — TrumpNation: The Art of Being the Donald was a 

2005 biography of Donald Trump was the subject of a $5 billion 

lawsuit against author Timothy L.  O’Brien.  It  was dismissed in 

2009, and an appeals court affirmed the decision in 2011. 

In 2020, then-president Trump sued the New York Times 

and Washington Post for libel because they criticized his 

relationship with Vladimir Putin.   The suits were dismissed.  

No similar libel suit by a president had been filed since 

1909, when Teddy Roosevelt sued the New York World 

company for disclosures of bribery over the Panama Canal 

treaty.  That suit was also dismissed.  

Donald Trump  has filed over 4,000 lawsuits over 30 years, 

according to the Media law resource center.  He never wins 

outright, but many suits were settled before trial.   

https://en.wikipedia.org/wiki/TrumpNation


Ruby Freeman, Shaye Moss 

 Shaye Moss and her mother, Ruby 
Freeman were election workers in Georgia 
in 2020.

 Members of Trump’s camp, including 
Rudy Giuliani, created the false story that 
the two Black women, working at a ballot 
center, had hidden suitcases full of fake 
Biden ballots under a table and added 
their contents to the vote count late at 
night, when election observers had left.

https://www.newyorker.com/news/daily-comment/what-it-means-to-be-targeted-by-the-president
https://www.newyorker.com/news/daily-comment/what-it-means-to-be-targeted-by-the-president


Is Sullivan the best we can do? 

Freeman & Hold won a judgment of $148 

million on Dec. 15, 2023. 



Re-examining libel law? 

 Justice Clarence Thomas has called 
for re-evaluation of libel laws —  

 He says NYT v Sullivan was a policy-
driven decision masquerading as 
constitutional law.”

 “The States are perfectly capable of 
striking an acceptable balance between 
encouraging robust public discourse and 
providing a meaningful remedy for 
reputational harm,” Thomas said.



READ media law resource center 

 New York Times v. Sullivan: The Case 

for Preserving an Essential 

Precedent, Media Law Resource Center, 

March 2022.  

 Constitutional interpretation true 

 Previous use of libel law suppressive 

 Sullivan was meant to address calculated 

falsehoods, not protect the reputations of 

powerful people 

https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/
https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/
https://medialaw.org/new-york-times-v-sullivan-the-case-for-preserving-an-essential-precedent/


Review 

 What are the 5 elements of libel? 

 What are the 3 main defenses? 

 What is “actual malice”? 

 What is a SLAPP suit? 

 How was libel law originally used against 

civil rights at the state level?  

 What cases defined the new approach to 

libel that protected rights of citizens? 



Hypothetical libel analysis 
 Elements: Are the 5 elements of libel present? (Publication 

/ Broadcast; Identification; Defamation; Fault; and Damages).

 Defenses: Can any of the main libel defenses be 
applied? (Truth, Privilege, Fair Comment & Criticism)

 Public / Private: Is the plaintiff a public figure or a private 
figure? (Will we apply the Sullivan “actual malice” standard or 
is this a private person suing for simple negligence?)

 Cases: What similar cases are there that can help guide 
your decision making process?

 Mitigation: If you have made a mistake, what can you do to 
mitigate damages?

 Motion to Dismiss: If you are in a strong position, should 
you ask the court to dismiss the case before it goes to trial?

 Ethical issues: Even if you are in the clear legally, have you 
considered the ethical issues such as minimizing harm and 
having compassion for those who may be affected adversely.  



Hypotheticals 1   

 The student government association president 
tells the student newspaper editor that she 
doesn’t have permission to quote the SGA 
president in an open session of the SGA. She 
threatens to sue for libel if she is quoted. How 
worried should the editor be ?

 The Blessed Punks, billed as a Christian folk rock 
group, play on campus, and the review for your 
student publication says that the only religious 
part of the experience was the wailing of damned 
souls coming from the stage. The university 
decides not to invite them back, saying students 
didn’t like them, and citing your review.  They sue 
for libel. Are you in trouble?



Hypotheticals 2   

 A retired high school teacher, Mary Sue Smith, is 
arrested and charged with shoplifting. She suffers 
ridicule from other teachers in the area. You 
publish the story and the facts are recorded 
accurately from the police blotter. She sues for 
invasion of privacy and libel.

 Lets say the same high school teacher is 
inaccurately identified on your web site.  Its not 
Mary Sue Smith, it’s Mary Roberta Smith. You 
check the police blotter and sure enough, you 
made a mistake when you wrote down the name. 
You had a few days to check it, but you didn’t.  So 
now Mary S. Smith is suing for libel.  What do 
you do?



Hypotheticals 3   
 In court testimony, the president of your university says that 

Frank Mann, a scientist at your university, has been engaged 
in criminal fraud for using state funds to pursue research into 
climate change. You publish the story accurately, and 
meanwhile, the university president backs off and says it was 
all just a misunderstanding.  Now the professor is suing your 
publication for libel.  

 An article accusing the mayor of dealing drugs has appeared 
on one of your news organization’s blog sites. As the editor, 
you ask a part-time reporter about it, and it turns out that 
the allegations were made by a confidential source and the 
reporter did not believe they were true, but he didn’t like 
the mayor anyway.  

 An advertisement for a local  Trump group during an election 
accuses a democratic state legislator of “high treason.” The 
reason for the accusation appears to be support for gay 
rights and opposition to gun rights.  The state senator sues 
for libel. How will the courts treat this? 



Thank you 



Is Sullivan the best we can do? 

 When it comes to protecting public 

discourse amid technological 

transformation, a healthy polity can’t give 

up on fine-tuning the ground rules. 

Democracy dies in defeatism.



Palin v NY Times 2022

 Editorial in 2017 linked her
to gun violence, esp. a 2011 AZ shooting 

 Within one day, the NY Times mitigated 

 Harbinger of more challenging legal 
landscape for press; change from 70s and 80s 
pro-press philosophy of courts 

 Justices Clarence Thomas and Neil 
Gorsuch want to re-think the Sullivan 
standard and return more power to state 
courts  
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